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On January 21, 2004, Regional Director Frederickat@alo dismissed without a

hearing the Petition for a Decertification Electidad in this case. That dismissal was

based upon the Board’s “voluntary recognition ottrine. _Se&eller Plastics Eastern

Inc., 157 N.L.R.B. 583 (1966); se#soSeattle Mariners335 N.L.R.B. 563, 566 (2001)

(Chairman Hurtgen, dissenting); MGM Grand Hotel. J1329 N.L.R.B. 464, 469-475

(1999) (Member Brame, dissenting).
Pursuantto R & R 102.71, Petitioner Clarice K. é&tiolt hereby submits this
Request for Review. This Request for Review shbeldranted because this and a

companion case (Metaldyne Precision FormMgs. 6-RD-1518 and 6-RD-1519),

present compelling reasons for reconsideratioh®fbove-referenced cases, and related
Board rules and policies. R & R 102.71(a)(2).
l. ISSUES PRESENTED:

1) Where an interested employer (Dana Corporatisey a secret and exclusive
“neutrality agreement” to thrust a hand-picked anfthe UAW) onto employees without
the benefit of a Board-supervised secret ballattiele, should the Board entirely
reconsider its “voluntary recognition bar” rule aastbw the employees such an election?

2) If the Board will not entirely reconsiderdareverse its “voluntary recognition
bar” rule in the context of this case, should tloail at least grant a short “window
period” under which employees can file for decerdifion to challenge the “voluntary
recognition” unilaterally granted by their employera union which it anointed?

Il. INTRODUCTION :



Over the years the Board has created a so-calt@dritary recognition bar” to
block elections from occurring once “voluntary rgndion” has been bestowed on a
union by an employer, at least until after a “rewde” time to negotiate has elapsed.

See e.g, MGM Grand Hotel InG.329 N.L.R.B. 464, 469-475 (1999) (Member Brame,

dissenting). The “voluntary recognition bar” is r@onatter of statute, but instead is a
matter of Board policy. But given the growth oktrirality agreements,” which allow
interested employers to hand-select and anoinicpé&t unions as their “partners,”
Petitioner believes that it is time to reassessdiare of the “voluntary recognition bar.”

Indeed, the Board should follow its own lead in itz¥urniture Co. of the Pacific,

Inc., 333 N.L.R.B. 717 (2001), and completely reassemsd eliminate — the “voluntary
recognition bar,” since this bar places too mucheran the hands of an interested
employer and its “partner” union, and serves asramarranted and unfair infringement

on employee free choice. Seeg, MGM Grand Hotel Ing.329 N.L.R.B. 464, 469-475

(1999) (Member Brame, dissenting). This is esplydiaie where, as here, the

“voluntary recognition” is achieved through a preaaged “neutrality agreement.”

Under the secret “neutrality” scheme used in thseg the employer (Dana Corporation)

anointed a particular, hand-picked union (the UAMith special privileges, conducted

captive audiences speeches praising its new “pdred then turned a blind eye as the

union harassed and coerced employees to inducetthsign authorization cards. (See

Declaration of Clarice K. Atherholt, filed with tlieegional Director and attached hereto).
Alternatively, even if the Board will not complegetliminate the “voluntary

3



recognition bar,” the Board should create a “windmaviod” that would allow employees
to file for decertification if done within a “reasable time” (e.qg.45 days) after the

“voluntary recognition” is publicly announced. S$eey, Levitz Furniture Co. of the

Pacific, Inc, 333 N.L.R.B. 717, 723 (2001) (overruling 50 yeafrprecedent allowing
employers to withdraw union recognition based up@wood faith doubt, but instead
allowing for more NLRB secret ballot elections besa “we emphasize that Board-
conducted elections are the preferred way to resglestions regarding employees’
support for unions.”) Such a change in the “vdimy recognition bar” policy
alternatively advocated by the Petitioner will maceurately and adequately balance the
Act’s paramount interest in employee free choicéhthe sometimes competing, but
much less paramount interest of “industrial stapili The reasons for these proposed
alterations of Board policy will be discussed inaleherein.

Thus, applying even the alternative approach adedday the Petitioner, the
instant petition is timely and not subject to abwr,” as it was filed within 45-days from
the date that Dana Corporation recognized therat®nal Union, United Automobile,
Aerospace, and Agricultural Implement Workers ofé&ioa (“UAW”) as the exclusive
bargaining representative of employees at the USpadusky location.

.  STATEMENT OF THE FACTS:

The background facts of this case are amply s#t forthe accompanying
Declaration of Clarice Atherholt (which was alsdsutted to the Regional Director in
support of the Petition). In brief, they are aéofws:
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Dana and the UAW became parties to a secret “rigutagreement”in August,
2003. Even though Dana employees in Upper Sandarekihe targets of the agreement,
the terms of the agreement were kept secret frem hrior to Dana’s declaration of
“voluntary recognition.” (Se®eclaration of Clarice K. Atherholt, and Ex. 2 iti®).
Local management at Dana Upper Sandusky was gaggedot allowed to inform any
employees about the details of the neutrality agesg. Employees were told only that
the UAW union organizers would have wide accestployees’ personal information
and the plant. _(d

Several months ago, apparently pursuant to thealgytagreement, UAW
organizers came in force to the Dana Upper Sandpisky, and have stayed there ever
since. Dana management held a series of compad\cgptive audience meetings at the
plant, praising its new “partner.” At these meesingfficials from Dana Corporation in
Toledo and UAW officials from Detroit told the enogkes that the UAW and Dana were
now “partners,” and that this partnership wouldeeficial in getting new business
from the Big Three into the plant. With a wink amdod, the implication was that Dana
Upper Sandusky would lose work opportunities osjolemployees did not sign cards
and bring in the UAW. _(Id

The UAW's “card check” drive that followed was thstithesis of an NLRB
secret-ballot election. UAW organizers did eveirygithey could to harass, coerce and
pressure employees into signing union cards. TAY/Uut constant pressure on some
employees to sign cards by having union organizetiser them at work, and repeatedly
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call and visit them at home. UAW organizers alssl@l many employees as to the
purpose and finality of the cards. Overall, mampkyees signed the cards just to get
the UAW organizers off their back. {ld(This is hardly conduct that would be allowed
if formal objections were raised in the contexaafNLRB secret-ballot election, which
requires “laboratory conditions”). This coercivitoet culminated on or about December
4, 2003, when Dana suddenly announced that the Wa#/‘chosen” as exclusive
representative of the Upper Sandusky employeesdhgson a count of signed
authorization cards. There was no vote and nesbatlot election.

Petitioner strongly believes that is wrong for Dam@nagement to declare the
UAW as the representative without a secret balbd¢ vespecially where, as here, the
“voluntary recognition” was not the result of amarlength process, but was instead the
result of a secret back room “partnership” deatimch Dana anointed its favored union
and bestowed upon it exclusive special privilegesleed, over 35% of the Petitioner’s
fellow employees at Upper Sandusky signed her tiécation petition within days after
she began circulating it._(ld

Finally, Dana and the UAW have not yet engagedinraegotiations or
bargaining sessions since the UAW was recognizddemember 4, 2003._(JdThus,
holding an NLRB-supervised secret ballot electibthes time could not upset “industrial

stability,” since no negotiations have yet begun.

IV.  ARGUMENT :



A. How Will the NLRB Ever Determine If an Employer-recognized Union
Actually Has the Uncoerced Support of a Majority ofEmployees?

In a narrow sense, the issue before the Board étheh the “voluntary recognition
bar” completely halts the decertification petitided in this case. However, the
overarching issue is how, and whether, the Boalidewer determine if an employer-
recognized union actually has the uncoerced supgpa@rimajority of employees? The
Board can determine this either through unfair fgdyactice proceedings, or through
Board supervised secret-ballot elections, or never?

“Never” cannot be considered a viable option, &s uinquestionably the duty of
the NLRB to determine whethemployees have freely selected or rejected union
representation. Congress empowered the NLRB torasher the NLRA and decide
representational matters. SEeU.S.C. 88 153-54, 159-161.

In election proceedings, it is the Board’s functiorprovide a laboratory in which

an experiment may be conducted, under conditiomeady ideal as possible, to

determine the uninhibited desires of the employkés our duty to establish
those conditions; it is also our duty to determinavhether they have been

fulfilled .

General Shoe Corp77 N.L.R.B. 124, 127 (1948) (emphasis addedje Board cannot

abdicate its statutory responsibility to protecpéoyee representational rights and
determine independently whether or not an actueberced majority of employees

supports the UAW. To abdicate in this way woulg@se employees’ rights to abuse and



render the Board’s representational machineryahysfrustrating Congressional intent.

Thus, the issue is howor through what procedural mechanism — willxidRB
fulfills its duty to employees in the voluntary ogmition context? There are two possible
methods: (1) unfair labor practice proceedingslehging an employer’s voluntary
recognition of a union as being unlawful under& &e Act, or (2) an NLRB-conducted
secret-ballot election to determine employees’ tapFesentational preferences, under §
9.

Currently, only the first option is possible becaw$ the voluntary recognition bar.
This “bar” precludes the NLRB from conducting dection for a “reasonable period of
time” after an employer designates a particulaonno be the representative of its
employees, even if the voluntary recognition calmauathrough chicanery or coercion.

SeeFord Center for the Performing Art328 N.L.R.B. No. 1 (1999). Thus, under current

law an employer’s voluntary recognition of a ungan only be evaluated through the
limited prism of unfair labor practice proceedingsich, as discussed herein, are not a
favored procedural mechanism for deciding repregemial issues.

Petitioners respectfully submit that the secoption—representational proceedings
culminating in an election—must be made availabliné employees, so that the Board
may fulfill its proper role and ensure that an eoypk-recognized union truly has the
uncoerced support of employees. Board conduceadiehs, not ULP charges, are the
preferred method “to determine the uninhibited @ssof the employees” with regard to

union representation. General Shoe Cofp N.L.R.B. at 127.
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In his dismissal of the election petition, the Regil Director erroneously assumed
the very issue in question. The Regional Direstated that “the union’s majority status
was established pursuant to a card check by apamdkent third party, a Federal

Mediator.” Region 8 Dismissal Letter at p.1, afi®eattle Mariners335 N.L.R.B. 563

(2001).

The premise of this sentence, that the union faghthe representative of an
uncoerced majority of Dana Upper Sandusky emplqyisdalse, or at least unknown to
the NLRB! The NLRB has never determined whether a majority of empsys Dana
Upper Sandusky desire representation by the UAWe NLRB has never investigated
the circumstances under which Dana hand-pickedtsrdrecognized the UAW, to
determine if rights guaranteed to employees byNlhRA were trampled, or if employees
were permitted to make their choices under “lalmygatonditions.” The NLRB simply
has no idea of the uncoerced desires of Dana Upgallusky employees with regard to
UAW representation. The most that can be saidas@Dana and the UAW have agreed
between and among themselves that the UAW is tiresentative of Dana Upper

AN 1Y

Sandusky employees. These entities’ “voluntarpgedion” means nothing more.

Moreover, “[t]he fact that an employer bargainshatunion does not tell us

! The Board majorities’ decisions in Seattle Marirend MGM Grand Hotel Inc329
N.L.R.B. 464, 465-66 (1999) also relied upon tlilsé premise. For the reasons stated below,
as well as those provided in the excellent disseih@hairman Hurtgen and Member Brame in
those cases, respectively, both cases were wraolegiged, are contrary to the Act, and should
be overruled by this Board. SBeattle Mariners335 N.L.R.B. at 566-67 (Chairman Hurtgen,
dissenting); MGM Grand329 N.L.R.B. at 469-475 (Member Brame, dissenting




whether the employees wish to be represented byrtioe.” Seattle Mariners835

N.L.R.B. at 567 n.2 (Hurtgen dissenting); sé®Ladies Garment Workers (Bernhard-

Altmann Texas Corp.) v. NLRB366 U.S. 731 (1961) (Employer negotiated with

minority union based on erroneous good faith behat union had majority support of
employees). This is particularly true here, wHzs@o of the Dana Upper Sandusky
employees signed a showing of interest seekingartiication election within days of
Dana’s announcement that it recognized the UAW.

In order for the NLRB to determine whether Dana élppandusky employees—not
Dana, not their ostensible unidiyt Dana Upper Sandusky employeesupport or
oppose UAW representation, the NLRB must itsethluate employees’ true preferences.
Again, there are two avenues available: unfaioladvactice proceedings and/or a secret-
ballot election. A third possibility is for the NB to do nothing, clearly an unacceptable
option. As demonstrated below, only an electioiésproper means for the Board to
determine the true representational desires oéngoyees.

If this Board recognizes that an election is theppr method to test whether an
employer-recognized union actually has the uncakscgport of employees, it follows
that the “voluntary recognition bar” must be abameth) or at least modified to provide
employees with a reasonable time (e4®. days) after voluntary recognition is publicly
announced to file a decertification petition. Qthiee, employees (such as the Petitioner
and her co-workers) are barred from requestingestien despite the chicanery that
accompanied Dana’s “voluntary recognition” of ieni-picked union, the UAW.
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B. Especially in the Context of a Secret and Exasive Neutrality Agreement,
“Voluntary Recognition” is an Employer Choosing a Rarticular Union to be
the Representative of its Employees Without a Sedr8allot Election. It Does
Not Indicate That An Uncoerced Majority of Employees Support Union
Representation.

An employer voluntarily recognizing a union does itgelf indicate that

employees freely wish to be represented by thatruribeeSeattle Mariners335

N.L.R.B. at 567 n.2 (Hurtgen dissenting). Volugtegcognition means only that an
employer has selected a particular union to bedpeesentative of its employees without
a Board-certified election. An employer can voarily recognize a union that has
majority employee support, does not have majouppsrt, or whose employee support

was obtained through coercion. S&eane Reade, Inc338 N.L.R.B. No. 140 (2003).

Unless and until NLRB processes are utilized, inpossible for the NLRB to know
whether the employer-recognized union actuallythasincoerced support of a majority
of employees. Indeed, employer determinationsrdigg employees’ representational
preferences that are not tested by the NLRB ineautiality” and “voluntary recognition”
context, and cannot be relied on by the Board.
The Board is accordingly entitled to suspicion wkeed with an employer’s
benevolence as its workers’ champion against tiezirfied union, which is

subject to a decertification petition from the wenk if they want to file one. There
IS nothing unreasonable in giving a short leasihéoemployer as vindicator of its

2 Since the existence of unlawful coercion can eiffety invalidate all union
authorization cards, the question of whether tinexe unfair pressure or influence during a
“card-check” authorization campaign is of the uttriogportance._SeRLRB v. Windsor
Castle Healthcare Facility, 13 F.3d 619, 623 (2™ Cir. 1994):; NLRB v. Vernitron Elec.
Components, Inc., 548 F.2d 24, 26 (1st Cir.1977).
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employees’ organizational freedom.

Auciello Iron Works v. NLRB517 U.S. 781, 790 (1995%eealsoLevitz Furniture Co.

of the Pacifi¢ 333 N.L.R.B. 717 (2001) (employer determinatiasdo employee support

or opposition to union representation greatly disfad); Underground Service Alert Of

Southern California315 N.L.R.B. 958, 960-61 (1994) (same).

The Board’s basic refusal to rely on employer anidmi determinations as to
employees’ representational desires is well-foundsgecially where, as here, Dana and
the UAW have their own vested interests in agre@rigecognition,” regardless what
any of the Dana Upper Sandusky employees may remtlg. As the Supreme Court
long ago recognized, “[tlhere could be no clealerdgment of § 7 of the Act, assuring
employees the right to bargain collectively througpresentatives of their own choosing
or to refrain from such activity,” than for an eropér to recognize and bargain with a

union that does not have majority support. Laasment Workers366 U.S. at 737

(quotations omitted). Even an employer bargaimitg a union based on a legitimate
“good-faith belief” that the union has majority gt is flatly unlawful under the Act.

To countenance such an excuse would place in pgbtyicareless employer and
union hands the power to completely frustrate egg#aealization of the premise
of the Act--that its prohibitions will go far to asre freedom of choice and
majority rule in employee selection of representsi

% Note that the UAW is not the Petitioner’s “certifienion,” seeBrooks v. NLRB, 348
U.S. 96, 101 (1954) (“certification could only be granted as the resdilan election”), but she
is nevertheless barred from filing a “decertifiocatipetition.”
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Id. at 738-39. Employees being represented by a uhairdid not have the uncoerced
support of a majority of employees at the timeeamfagnition is simply intolerable under
the Act.

The Supreme Court’s reference to placing emplogpeesentational rights “in

permissiblycarelesemployer and union hands” is certainly correct. (¢mphasis

added). Employers like Dana have a number ofistfested reasons to enter into
“voluntary recognition,” having nothing to do withe free and uncoerced choice of
employee$. This includes the impulse to cut off the orgamigdrive of a less favored

union, sedPrice Crusher Food Warehou249 N.L.R.B. 433 (1980); because of an

acceptable bargaining relationship with the unibarether facility, se&rooklyn

Hospital Center309 N.L.R.B. 1163 (1992); or because the UAW arpee-negotiated

acceptable collective bargaining terms before reitmgy, butseeMajestic Weaving Co.

147 N.L.R.B. 859 (1964), enforcement denied onmgneunds 355 F.2d 854 (¥ Cir.

1966). Here, the UAW clearly made promises to Dagarding how it would conduct
itself if it became exclusive bargaining represema SeeDana/UAW “Partnership

Agreement,” which, intealia, waives the employees’ right to strike and preatiages

* In NLRB v. Cornerstone Builders, In®963 F.2d 1075 (8th Cir. 1992he Eight
Circuit Court of Appeals found employer self-interest as a reason to disfavor an
employer voluntarily withdrawing recognition from a uniontwout an election.Election
proceedings provide an objective basis for withdrawals of union recognition. In contrast,
unilateral withdrawal is based on the subjective belief of an inherently biased party.” 1d.
at 1708.
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other terms and conditions of employment favorablBana’s corporate interests.

® The Detroit Free Press just recently reportetherDana / UAW neutrality agreement,
as follows:
The UAW has organized about 2,000 workers at fiaad@Corp. plants from Michigan
to Tennessee as the union seeks to rebuild itgea@tnks and regain power in the auto
industry. Along the way, the union faces oppositiot only from workers who don't
want a union but also from those who want a touginén that would fight and win
better wages, benefits and working conditions.hieart, the UAW has become too
conciliatory as it strives to gain members. In gnasays, the Dana case reflects the
UAW's strategy to cope with declining membershipe Tinion is finding common
ground with U.S.-based suppliers that do most eif thusiness with Detroit's unionized
automakers. Both feel the squeeze of competitimm fow-wage countries like Mexico
and China. And it is harder to handle while théggest customers are losing market
share. So they are meeting halfway. The compalug' fight the union's organizing
efforts, and the union doesn't try to extract mamcessions.
http://www.freep.com/money/autonews/uaw29 20040129 .Detroit Free Press, January 29,
2004. Can it be said that employees caught imtikele of this cozy deal (or “marriage of
convenience”) are truly supportive of the UAW?
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By the same token, unions with drastically shrigkmemberships like the UAW
also have an overriding self-interest to receivatatary recognition,” irrespective of
whether it reflects the free-choice of the effeatatployees. Rather obviously, declining
unions like the UAW see organizing new facilitiessaatop priority. Every new facility
organized brings more members into the union, mayeey into union coffers through
compulsory dues payments, and places more povikeihands of union officiafs.

History bears out that employers and unions hgu®pensity to impose union

representation on employees even where the unies riat enjoy uncoerced majority

support._See.g, Duane Reade, Inc338 N.L.R.B. No. 140 (2003); Fountain View Care

Center 317 N.L.R.B. 1286 (1995), enf'®8 F.3d 1278 (D.C. Cir. 1996); Brooklyn

® In United Food and Commercial Workers Locals 954nd 1036 (Meijer, Ing.329
N.L.R.B. 730, p.3, 7, (1999), the UFCW unions #melBoard majority relied upon the expert
testimony of a labor economist, Professor PaulasVderof. Voos has written that unions seek to
organize for a whole host of reasons, includingdésire of union leaders for political
aggrandizement and power; the monetary self-intefasion leaders to keep and enhance their
own jobs and wages; and the perceived “social isi@dland “ideological gains” brought about
by union organizing. SeRaula Voos, Union OrganizingCosts and BenefisIindustrial and
Labor Relations Review 576, at 577 (July 1983)pféssor Voos also wrote that organizing is a
profit-making venture for many unions., lak 577 & n.5. For example, she recognized that
unions often organize larger units precisely beedhat is “where the money is!” [cat 578 n.8.
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Hospital Center309 N.L.R.B. 1163 (1992), aff'd sub ngriiotel, Hosp., Nursing Home

& Allied Servs., Local 144 v. NLRB9 F.3d 218 (@ Cir. 1993); Famous Casting Corp

301 N.L.R.B. 404 (1991); Systems Management, [2@2 N.L.R.B. 1075 (1989),

remanded on other ground@d1 F.2d 297 (3Cir. 1990); Anaheim Town & Country Inn

282 N.L.R.B. 224 (1986); Meyer’s Cafe & KonditorgB2 N.L.R.B. 1 (1986); SMI of

Worchester271 N.L.R.B. 1508 (1984); Price Crusher Food &ause249 N.L.R.B.

433 (1980); Vernitron Electrical Componeri221 N.L.R.B. 464 (1975), enf/&48 F.2d

24 (' Cir. 1977); Pittsburgh Metal Lithographing Ca¢) 158 N.L.R.B. 1126 (1966);

Majestic Weaving C9.147 N.L.R.B. 859 (1964), enforcement denied dveogrounds

355 F.2d 854 (¥ Cir. 1966).

The methods with which an employer voluntarily rgizes a union—whether it be
pursuant to a “card check,” a petition, a decisigra third party, or the drawing of lots—
do not change the fact that the NLRB does not kmbnat employees’ true
representational desires are without further NLR&pedings. The circumstances
underlying the “voluntary recognition” could wek legregiously coercive to employee
free choice, and the mere fact that Dana and thé&/Wwnt through the motions of a
“card-check” procedure tells the Board nothing aliba circumstances under which

cards were collected or whether the result refldeuninhibited free choice of
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employees.

Here, the Board does know that Dana and the UAW asteard-check,” with a
third-party “mediator” counting the cards collectedthe UAW. However, the Board
does not know if the “card-check” was conductedaurithboratory conditions”
guaranteed by the Act, or whether it reflects tinairihibited desires of the employees.”

General Shoe Corp/7 N.L.R.B. at 127. The NLRB does not knownfm@oyees were

bullied into signing cards by UAW organizers, ifiizasolicited employees to sign cards,
if Dana and the UAW threatened employees with ¢ds lor plant closure, if the UAW
prohibited employees from rescinding their supparthe union, if employees were
misled as to their rights, if employees were prauibenefits to support the UAW, if
Dana and the UAW negotiated with each other bafcegnition, if the master employee
list (to which the cards were compared) was maaigdl to exclude or include from the
bargaining unit certain groups of employees, or@ihe conditions and circumstances
underlying the Dana/UAW card check drive at Uppandisky.

Petitioner has offered evidence that all the almmercive activity occurred. See
Declaration of Clarice Atherholt. Petitioner asgsthat Dana and the UAW will deny

that any of the above activity occurred, but a tie the Board does not know which

’ As an illustration of this principle, both the SelUnion and Baathist Iraq conducted
“elections,” and went through the motions of opgnaolls and counting ballots. Yet, few would
claim that the election results actually reflediieel free choice of the electorate.
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version of events, if either, is true. At this éinthe Board does not know whether the

UAW has the support of an uncoerced majority of €ifpandusky employeesBut the

Board does know that at least 35% of the employeed a free and fair election, and that
they filed their decertification petition prompyter being told that Dana had selected
the UAW as their bargaining representative.

This again raises the overarching issue: througdt wiocedures will the Board
determine if an uncoerced majority of employeedmter Sandusky support the UAW?
Does the Board rely solely upon unfair labor paeproceedings (an inferior method to
determine representational issues), or does itumrskcret-ballot elections to discover

the true wishes of employees?

C. Under Current Board Policy, Whether an EmployerRecognized Union

Has the Support of An Uncoerced Majority of Employes Can be Evaluated

Only Through Unfair Labor Practice Proceedings.

Under current Board policy, the NLRB can only eeéuwhether the UAW has
the uncoerced support of a majority of Upper Sakglemployees through unfair labor
practice proceedings. The “voluntary recognitian’tblocks elections irrespective of
whether the employer-designated union had the uoedesupport of employees in the
first place. The voluntary recognition bar is tlaygplied “blindly” by the Board, without
regard to the underlying issues of employee frexceh

Indeed, the propriety of an employer’s voluntargognition can not be

investigated in a representational proceedingnraaner that would leave an election as a
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viable option. If an investigation determined thainion does not have the uncoerced
support of employees at the time of recognitioentthe employer-recognized union

could be automatically decertified as a functiotegi. SeeDuane Read In¢338

N.L.R.B. No. 140, p.3 (remedy for improper recogmitis for employer to cease and
desist from recognizing and bargaining with uniamg for union to cease and desist from
acting or claiming to act as the representativengployees). An election would
obviously be unnecessary.

The voluntary recognition bar applies “blindly,”twout concern for whether the
employer-recognized union has the uncoerced suppernployees. The “bar” blocks
elections based on little more than an interestepl@yer agreeing to recognize an
interested union, based on what these interestéiépalaim was proof of majority
support. What this means as a practical mattdaisan employer could recognize a
union under egregiously coercive conditions, amdvibluntary recognition bar would still
protect that union against a secret ballot election

Thus, under current Board law unfair labor pracpioeceedings are the only
avenue available to the employees to determinehghe@in employer-selected union has
the support of employees. This is true irrespeativwhether an employee files only
unfair labor practice charges, or both chargesamelection petition. Again, in either

case, the results of the unfair labor practice @edings are wholly determinati¥e.

8 |f the unfair labor practice proceedings dematstthat the union does not have the
uncoerced support of employees, the union is rechageexclusive representative and an
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As discussed below, an unfair labor practice proregis woefully inadequate to
answer the fundamental question: does the emphig®gignated union have the support
of employees (i.edoes the UAW have the support of a majority oh®&lpper
Sandusky employees)? This is the question thallLii®A’s representational procedures
are designed to answer — but fail to do so becaue “voluntary recognition bar.”

Moreover, what Petitioner and her co-workers tddgire is not to punish Dana
and the UAW for their offenses against Americaroldbw, or to seek a “remedy” after
prosecution in a ULP case. Clearly Petitioner ddwave filed an unfair labor practice
charge, but she chose not to. Instead, she and36% of her fellow employees seek an
opportunity to vote on whether the UAW should be&itihepresentative. They want an
election, not a ULP prosecution by the General Geln

D. Elections, Not Unfair Labor Practice Proceedigs, Are the Proper

Method for the NLRB to Determine If Employees Suppad or Oppose the

Union Selected By Their Employer.

1. Secret-Ballot Elections Are the NLRB’s Preferrd Method for

Determining If Employees Support or Oppose Union Reresentation.

The NLRB’s statutory representation procedures \established precisely to

election is unnecessary. If the General Counsaiogses his prosecutorial discretion and for
whatever reason does not prosecute, then an elastidocked by the voluntary recognition bar.
No matter what the outcome of the unfair labocpca charges, the attempt by the employees
to secure a secret ballot election is a nullity.
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determine whether employees support or opposesepiation by a particular union. In
88 9(b) and (c) of the Act, Congress vestedBbardwith the duty to direct and
administer secret ballot elections and decide sgmi@tional issues so as “to determine

the uninhibited desires of the employees.” Genghale Corp 77 N.L.R.B. at 127;

NLRB v. Sanitary Laundry441 F.2d 1368, 1369 (10th Cir. 1971) (Sectiori the Act

imposes on the Board “the broad duty of providileg&on procedures and safeguards”).
The Supreme Court has long recognized that seailgitlelections are the
preferred method for gauging whether employees@e@siion representation. See

Linden Lumber Div., Summer & Co. v. NLRB19 U.S. 301, 304, 307 (1974); NLRB v.

Gissel Packing Cp395 U.S. 575, 602 (1969) (“secret elections amegally the most

satisfactory-indeed the preferred-method of aseengwhether a union has majority

support”); Brooks v. NLRB348 U.S. 96 (1954) (“an election is a solemn eostly

occasion, conducted under safeguards to voluntesice”). The Board has similarly
“emphasize[d] that Board-conducted elections ageptieferred way to resolve questions

regarding employees’ support for unions.” Levitrriture 333 N.L.R.B. at 723, citing

Gisse| 395 U.S. at 602; Underground Service Al8dt5 N.L.R.B. at 960; NLRB v.

Cornerstone Builders, 1nc963 F.2d 1075, 1078 (8th Cir. 1992); MGM Granutéd Inc,

329 N.L.R.B. 464, 469-475 (1999).
Board conducted elections are also far more expedithan unfair labor practice
procedures in determining whether a union has pegperly designated as the exclusive

bargaining representative. In Linden Lumkée Supreme Court acknowledged that
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elections are the faster method through whichdolve such disputes. “In terms of
getting on with the problems of inaugurating regméindustrial peace, the policy of
encouraging secret elections under the Act is \drld. at 307. This is particularly true
here, as it is very unlikely that the UAW would efiée “blocking charges” to delay an
election when both it and Dana are already “pastiier

Since NLRB-conducted secret-ballot elections aeehidsst means to effectuate
employee free choice as to union representatios jimperative that the Board favor this
option. After all, it is “employee free choice”@hmust be granted the greatest weight in
any analysis, as the fundamental and overridingcppie of the Act is “voluntary

unionism.” Pattern Makers v. NLRB73 U.S. 95, 102-03 (1985); s&lsoLee Lumber

& Building Material Corp. v. NLRB117 F.3d 1454, 1463 (D.C. Cir. 1997) (Sentelle, J

concurring) (“employee free choice ... is a cola@ple of the Act”), citingSkyline

Distributors v. N.L.R.B.99 F.3d 403, 411 (D.C. Cir. 1999); Bloom v. NLRES3 F.3d

844, 849-50 (8th Cir. 1998) (“[e]nlisting in a units a wholly voluntary commitment; it

is an option that may be free undertaken or freeted”), vacated on other grounds sub

nom, OPEIU Local 12 v. Bloon525 U.S. 1133 (1999); MGM Grand Hotel In829

N.L.R.B. 464, 469-475 (1999) (Member Brame, dissgnt

2. Unfair Labor Practice Proceedings Cannot Substite For Secret Ballot
Elections to Determine If Employees Support or Oppsge the Union
Selected By Their Employer.
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Unfair labor practice proceedings are an exceegipgbr substitute for a secret-
ballot election to determine the representatioriahes of employees. However, in lieu
of permitting employees to promptly request antedacafter their employer selects a
union to represent them, the Board currently cdy evaluate whether employees freely
desire that union’s representation via an unfdiotgractice proceeding.

Unfair labor practice procedures are inadequatketermine whether employees
support or oppose union representation becausesthat what the procedures are
designed to accomplish. Sections 10 and 11 oAtdtempower the NLRB to prevent
and remedy violations of the Act. Sections 3(d) &6 of the Act assign the General
Counsel with the responsibility of investigatingain labor practice charges, issuing and
prosecuting complaints, and seeking compliance Baard orders in Court. However,
these sections of the NLRB were not designed terdehe the representational wishes of
employees. Congress specifically enacted 8 9eoAttt for that purpose.

Unfair labor practice proceedings are dependpah a brave employee filing an
unfair labor practice charge challenging the areamgnt between his employer and
ostensible union representative. Even if an enmg#ajoes file a charge, it is then filtered
sparingly through the General Counsel’s prosecaittens. Se@9 U.S.C. § 153(d);

NLRB v. UFCW, 484 U.S. 112 (1987) (General Counsel has unrabéndiscretion to

issue or not issue complaints in ULP cases). Ahgwhe General Counsel to resolve
what is effectively a representational issue—detang whether the union designated by
an employer has the uncoerced support of a majoirigynployees—should give the Board

23



pause, as Congress solely empowered the Boarctied®presentational issues. 28e
U.S.C. § 159.

Moreover, an after-the-fact investigation of anainfabor practice allegation does
not affirmatively determine the wishes of employetdsnerely hunts for unfair labor
practices. It is impossible for the General Colredter-the-fact, to divine the true
wishes of employees by trying to piece togethetr@lmyriad events and circumstances
that occurred in a “card check” drive.

Perhaps most problematic of all, a more stringemtdard of union and employer
conduct is used in unfair labor practice proceeslihgn in representational proceedings.
Conduct that does not rise to the level of an uddior practice can still be found to
violate employee free choice under the “laboratmmyditions” standard for

representation proceedings. General Shoe.CorpgN.L.R.B. 124, 127 (1948). Thus, a

union can become an exclusive bargaining reprefemthrough a “card-check”
procedure by engaging in conduct that would haeelpded it from obtaining such status
through a secret-ballot election.

For example, in an NLRB conducted secret-ballotteda, the following conduct
has been held to upset the “laboratory conditiore£essary to guarantee employee
choice and has caused entire elections to be heddid: electioneering activities at the

polling place, sedlliance Ware Ing 92 N.L.R.B. 55 (1950) and Claussen Baking, Co.

134 N.L.R.B. 111 (1961); prolonged conversationsdpresentatives of a union or
employer with prospective voters in the pollingaareeeMilchem Inc, 170 N.L.R.B. 362
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(1968); electioneering among the lines of employe&ising to vote, seBio-Medical

Applications of P.R.269 N.L.R.B. 827 (1984) and Pepsi Bottling CoPetersburg291

N.L.R.B.578 (1988); speechmaking by a union or exyg to massed groups or captive

audience within 24 hours of the election, Beerless Plywood Cadl07 N.L.R.B. 427

(1953); and a union or employer keeping a listropyees who have voted as they went

into the polling place (other than the officialgtiility list). SeePigaly-Wigagly, 168

N.L.R.B. 792 (1967).

The above conduct—which disturbs the “laboratonyditions” necessary for
employee free choice—does not, without more, amtmuan unfair labor practice. Yet,
this conduct occurs in almost any card check drivencluding the one conducted
here by Dana and the UAW! When an employee signs (or refuses to sign) @wuni
authorization card, he or she is not likely to mma® Indeed, it is likely that this
decision is made in the presence of one or mom@nupriganizers soliciting the employee
to sign a card. This solicitation could occur dgror immediately after a union mass
meeting or a company-paid captive audience spe€bb.employee’s decision is not
secret, as in an election, since the union cldaalya list of who has signed a card and
who has not. A choice against signing a union@u#htion card does not end the

decision-making process for an employee in the wiateard check drive,” but often

® Since a union authorization card is ostensiblyetigivalent to casting a ballot, the
place where an employee signs (or refuses to sigayd is the functional equivalent to a polling
place in an election, as it is where the employakes his or her choice.
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represents only the beginning of harassment amdidstion for that employe¥’.

In sharp contrast, each employee participatingniNBRB-conducted election
makes his or her choice one time, in private. &h&no one with the employee at the
time of decision. The ultimate choice of the empl®is secret from both the union and
the employer. Once the employee has made theialetigea or nay” by casting a ballot,
the process is at an end.

Fully recognizing this principle, the Board haschilat non-electoral evidence of

employee support—even if untainted by any unféoofgractices—are not nearly as

reliable in gauging employee support for a unioamaglection. In Underground Service

Alert Of Southern California315 N.L.R.B. 958 (1994), the Board was confronith a

situation where a majority of employees voted foion representation in a

decertification election. But, well before thectien results were known, a solid majority

9 The facts in this case bear out these concekasioted above and as attested to by
the attached Declaration of Clarice Atherholt, UAVganizers did everything they could to
coerce employees into signing union cards. The UAMonstant pressure on some employees
to sign cards by having union organizers bothemthework, and repeatedly call and visit them
at home. UAW organizers misled employees as t@tinpose and the finality of the cards.
Overall, many employees signed the cards just tothgeUAW organizers off their back. This is
hardly “laboratory conditions” conduct that would allowed if the NLRB had been supervising
a secret-ballot election.
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of employees delivered a signed petition to theipleyer making clear that they did not
support union representation. The employer withwdwecognition. Even though the
investigation revealed no “impropriety, taint, faak insufficiency, or unfair labor
practice of any type with respect to this emplogestion,” id. at 959, the Board held that
the employer violated the § 8(a)(5) of the Act hesmathe election results were a far
superior indication of employee wishes. The emgdogetition was considered a
“less-preferred indicator of employee sentimenaitigularly as compared to “the more
formal and considered majority employee preferdace@nion representation which was
demonstrated by the preferred method--the Boardhacted secret-ballot election.” Id.
at 961.
One of the attributes of Board-conducted electibas make them a more reliable
indicator of employee choice is that they provitieough the objection and
challenge procedures, an orderly and fair methogrfesentation and reasoned
resolution of questions concerning the fairneshefprocess and whether
particular individuals are eligible to have theieferences on union representation

counted.

1d. at 960" seealsoNLRB v. Cayuga Crushed Star#74 F.2d 1380, 1383 (2nd Cir.

' The Board in Underground Service Aleguoted with approval Member Oviatt's
accurate observation that:
The election, typically, also is a more reliable indicator of employee wishes
because employees have time to consider their options, to ascertain critical facts,
and to hear and discuss their own and competing views. A period of reflection
and an opportunity to investigate both sides will not necessarily be available to an
employee confronted with a request to sign a petition rejecting the union. No one
disputes that a Board-conducted election is much less subject to tampering than
are petitions and letters.
Id. at 960, quoting W. A. Krueger Co., 299 N.L.R.B. 914, 931 (1990) (Member Oviatt,
concurring in part and dissenting in part).
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1973)*?

Thus, even a card-check drive devoid of condudtdbald constitute an unfair
labor practice does not approach the “laboratonditans” guaranteed in a Board-
conducted election. Employees are entitled to ‘latmyy conditions” to make a free
choice as to whether they desire union representatunder the NLRA, it is the Board’s
duty “to establish those conditions; it is [the Biig] duty to determine whether they

have been fulfilled.” General Shoe Cqrp7 N.L.R.B. at 127. Accordingly, an unfair

labor practice proceeding evaluating an employaslantary recognition of a union,

after-the-fact, is not adequate and cannot substitw a secret-ballot election.

3. The Board Favors Secret-Ballot Elections Over hfair Labor Practice
Proceedings With Regard to Grants and Withdrawals bRecognition.
The Board and the courts have strongly and comsigtiavored secret-ballot

elections over unfair labor practice proceedingddtermine employees’ choice as to

12«There is no doubt but that an election . . . aaidd secretly . . . after the employees
have had the opportunity for thoughtful considematiprovides a more reliable basis for
determining employee sentiment than an informad cisignation procedure where group
pressures may induce an otherwise recalcitrant@raplto go along with his fellow workers.”
Cayuga Crushed Stor¥74 F.2d at 1383.
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union representation, both when a union seeksdoigerecognition and when an
employer seeks to withdraw recognition from a union
For example, a union seeking recognition “facedait unwilling employer has

two alternative remedies . . . It can file for &acéion; or it can press unfair labor practice

charges against the employer under Gissehden Lumber 419 U.S. at 306. But the
election procedure is strongly favored, and an eg®l may insist that the union invoke
Board election procedures—irrespective of the eggasupport a union claims it has—
without violating the § 8(a)(5) of the Act. ldt 310; sealsoGisse) 395 U.S. at 609-10;

Levitz Furniture 333 N.L.R.B. at 733 (“In sum, a union with undtedmajority support

had no entitlement to initial recognition abseneéaction.”).
A union establishing itself as a bargaining repnésteve through unfair labor
practices—effectively litigating its way into powes considered an “extreme remedy.”

Douglas Foods Corp. v. NLRR51 F.3d 1056, 1066 (D.C. Cir. 2001), quotikecor,

Inc. v. NLRB, 931 F.2d 934, 938-39 (D.C. Cir. 199%)First, a union must first prove
that the employer committed unfair labor practited were “outrageous and pervasive”
or that undermined the possibility of a fair elentin a manner that cannot be erased by

other remedies. Skyline Distributors v. NLR® F.3d 403, 404 (D.C. Cir. 1996).

Second, a union must prove to the NLRB and revigwiurts that is has the uncoerced

13 A bargaining order is an extreme remedy because the NLRB mandating that a
particular union be the representative of employees without a secret-ballot election
places incredible stress on employees’ 8§ 7 rights. See Peoples Gas System, Inc. v. N.
L. R. B., 629 F.2d 35, 45 (D.C. Cir. 1980); Douglas Foods, 251 F.3d at 1066.
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support of a majority of employees. Seeurmet Food270 N.L.R.B. 578 (1984). “A

bargaining order will not issue of course, if theam obtained the cards through
misrepresentation or coercion.” Gissgd5 U.S. at 591.

Conversely, an employer contemplating withdrawiagognition from an
incumbent union that it believes no longer enjdyesgupport of a majority of employees
has two options: (1) unilaterally withdraw recagm and likely face unfair labor
proceedings upon the union filing a 8 8(a)(5) ckany (2) file a petition for a election.

In Levitz Furniture the NLRB held that elections were strongly pnefdrover

unilateral employer actions likely to result in amflabor practice charges. “We agree
with the General Counsel and the unions that Bekactions are the preferred means of
testing employees’ support.” |B833 N.L.R.B. at 725. In order to create an inieenfor
employers to use the NLRB’s election machinery,Bbard dramatically raised the
standard under which an employer could lawfullyhdraw recognition (and thus prevalil
in unfair labor practice proceedings). The Boantustaneously lowered the showing
necessary for employers to obtain elections andcesdithe temptation to act unilaterally.
Id. at 728-29.

Therefore, Board policy strongly favors electiomgt unfair labor practice
proceedings, to determine employees’ true reprasenal preferences when (1) a union
seeks to become the exclusive representative ofogegs, and (2) when an employer
seeks to remove a union as the exclusive reprasentd employees. A consistent
interpretation of the Act thereby mandates thatleyges have the right to request an
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election when a self-interested employer unilalgi@signates a self-interested union to
be their representative.

After all, it is the employees’ rights that are at issueThe Supreme Court long
ago recognized, by “its plain terms ... the NLRA@rs rights only on employees, not on

unions....” _Lechmere, Inc. v. NLRB02 U.S. 527, 532 (199Z¢e also MGM Grand

329 N.L.R.B. at 575 (Member Brame, dissenting) (¥oyees do not exist to ensure the

survival or success of unions.”). Similarly, initz Furniturethe Board stated:

It is well to bear in mind, after all, that it iset employees’ Section 7 right to
choose their bargaining representatives thatissae here. Strictly speaking,
employers’ only statutory interest is in ensurihgttthey do not violate Section
8(a)(2) by recognizing minority unions.
Id., 333 N.L.R.B. at 728. It is thereby incredibls (@ell as perverse) that under the
Board’s current voluntary recognition bar policyppoyers and unions have more power
to demand elections and unilaterally determine 8o be employees’ collective

bargaining representative than do the employeesdélves.

E. In Order to Conduct Elections to Determine IfEmployees Support or
Oppose the Employer-Recognized Union, the VoluntariRecognition Bar
Must be Abolished or a Window Period Must Be Estab$shed For the Filing of
Election Petitions.

As established above, Board-certified electiongla@groper method to
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determine whether an employer-selected union ernfwysincoerced support of a majority
of employees. In order to permit such electionsdour, the voluntary recognition bar
should be completely abandoned. Alternativelyjrsdew period of at least 45-days after
the union is publicly recognized should be establisfor the filing of election petitions.

1. Overrule the Voluntary Recognition Bar

In Levitz Furniture the Board overruled the 50-year old rule of CetanCorp 95

N.L.R.B. 664 (1951). The Board did so on the gasithat, “[tjo begin, the Celanese

rule is not compelled by the text of the Act.” litzvFurniture 333 N.L.R.B. at 724.

Second, the Celanesale “undermines central policies of the Act,” buas employee free
choice. _Id. Third, the rule was not “necessary to give efteatther policies under the
Act.” 1d. All of these criteria apply to the voluntary rgodtion bar, and all favor the
abandonment of the rule, especially in situatiohene an employer-provided “neutrality
agreement” is tantamount to the employer hand-pgkie victorious union.

a. Inconsistent With the Plain Text of the Act It is well known that the
voluntary recognition bar is not statutorily marethby the NLRA, but rather is a
creature of Board policy. Its existence, howeisgmconsistent with the structure of the
Act itself. While the Board has “the broad dutypobviding election procedures and

safeguards,” NLRB v. Sanitary Laundd41 F.2d 1368, 1369 (10th Cir. 1971), it cannot

(and should not) adopt policies inconsistent whth NLRA itself, such as denying
elections when there is proper justification fotdmag them.
The Act expressly grants the right to petitiondorelection under a variety of
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circumstances. Se&8 9(c)(1), 9(e)(1), 8(b)(7)(c). This includes tight of an employee
to petition for an election “assert[ing] that timelividual or labor organization, which has
been certifiecbr is being currently recognized by their employethesbargaining
representative, is no longer a representative (t§ D) (A)(ii) (emphasis added).

Yet, Congress only saw fit to prohibit such eleatiovhen “within a twelve month
period, a valid election shall have been held9(&(3). A similar one-year bar against
elections was not expressed if the union gainedepava a neutrality agreement and
voluntary recognition. Indeed, Congress recognthedsituation of a union “currently
recognized by their employer” that was not “ceetiffi (i.e, chosen through a secret ballot
election)** and expressly granted employees the right to stqudecertification election.
8 9(c)(1)(A)(ii). Accordingly, Congress did notémd that unions not certified through
an election, but rather enthroned by an employeghielded from election petitions
authorized under 8 9(c)(1)(A)(ii).

The Supreme Court also recognized this in GissekiRg, holding that “[a]

certified union has the benefit of numerous spemiaileges which are not accorded
unions recognized voluntarily or under a bargaironger and which, Congress could

determine, should not be dispensed unless a uri®survived the crucible of a secret

ballot election” 395 U.S. at 598-99 (footnote omitted, emphasided). This includes

14 Brooks v. NLRB, 348 U.S. 96, 101 (1954) (“Board certification could only be
granted as the result of an election”) citg§(c)(1).
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“protection against the filing of new election piems by rival unions or employees
seeking decertification for 12 months (8 9(c)($hd] protection for a reasonable period,
usually one year, against any disruption of thgaiaing relationship because of claims

that the union no longer represents a majoritgl.’at 599 n.14, citinddrooks v. NLRB

348 U.S. 96 (1954).

b. Undermines The Central Policies of the ActThe voluntary recognition bar
is deeply offensive to the Act’s overriding intedrasemployee choice. The bar shields
from secret-ballot elections employer-recognizemuns whose actual support amongst
employees is not known to the Board. As suchptiley tolerates the strong potential
that employees are being represented by a uniomasanever commanded their
uncoerced support, which is one of the most egusgomssible violations of Act.

The voluntary recognition bar is a house built upand. Especially in the context
of a secret neutrality agreement like the one Dyavee the UAW, it is premised on the
notion that a union designated by an employer &dgthas the uncoerced support of a
majority of employees. The bar was created inght, unreflective paragraph:

With respect to the present dispute which involdmrgaining status established

as the result of voluntary recognition of a majorépresentative, we conclude

that, like situations involving certifications, Bolorders, and settlement
agreements, the parties must be afforded a readsoiale to bargain and to

execute the contracts resulting from such bargginin
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Keller Plastics Eastern, IncLl57 N.L.R.B. 583, 587 (1966). Thus, the Board applies the

same presumption of legitimate majority statusmpleyer-recognized unions as it would
to NLRB-certified unions.

But the underlying premise false. As established at length above, when the
Board imposes the voluntary recognition bar, itsloet know if the employer-recognized
union has the uncoerced support of a majority eygas. Nor could the Board discover
this fact in the representational context. Allttisaknown to the Board is that an
employer (Dana) selected a particular union (the\)Aas the representative of its
employees based upon what it avers was a showingairity support. “The fact that an
employer bargains with a union does not tell ustiwiethe employees wish to be

represented by the union.” Levitz Furnitud@3 N.L.R.B. at 567, n.2 (Member Hurtgen,

dissenting). Unless and until the NLRB conductelkaation, the Board has no way of

knowing whether an employer-designated union hasititoerced support of a majority,

15 Note that electiomertifications, bargaining orders, and NLRB settlement
agreements all are done under Board auspices and supervision, unlike a voluntary
recognition agreement which is a purely private agreement between two interested
parties, neither one of which possesses § 7 rights.
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a minority, or even any employe®s.

It is therefore untenable for the Board to acdbedsame presumption of majority
status to employer-recognized unions as to NLRBfwt unions. It is the NLRB’s duty
to determine and ensure that employees’ represamhtvishes are realized. S2@

U.S.C. 8 159; General Shoe Corp7 N.L.R.B. at 127. The Board cannot deledaite t

duty to interested employers who anoint favoredusiwith special privileges and secret
agreements. Nor should the Board blindly trustleygr determinations as to the wishes
of its employees. The Supreme Court long ago maézed that it is reasonable to give “a
short leash to the employer as vindicator of itpleyees’ organizational freedom.”

Auciello Iron Works v. NLRB517 U.S. at 790.

% This is particularly true since the existence afrcion effectively invalidates all
union authorization cards. SB&RB v. Windsor Castle Healthcare Facility, 13 F.3d 619,
623 (2" Cir. 1994); NLRB v. Vernitron Elec. Components, Inc., 548 F.2d 24, 26 (1st
Cir.1977); Amalgamated Local Union 355 v. NLRB, 481 F.2d 996, 1002 n. 8 (2d
Cir.1973).
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Deprived of this false premise, the “voluntary rgeibion bar” crumbles. The
Act's fundamental interest of employee choice—\latways weighed against the

voluntary recognition bar in any event—completelpports the abolition of the b&f.

" The highly dubious notion that this interest cosilghport an election bar—on the
grounds that it protects the choice of the majdtigt originally chose union representation—is
inapplicable here because it is not known to th&Rlif the union designated by the employer

has the uncoerced support of employees. Confpeadle Mariners335 N.L.R.B. at 565 and
335 N.L.R.B. at 566-67 (Chairman Hurtgen, dissay)tin
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c. Not Necessary to Give Effect to Other Policiamder the Act. The interest
in stable collective bargaining relations, the iagt that ostensibly supports the voluntary
recognition bar, is not furthered by the bar’s eense. The interest in stable collective
bargaining relationships is only a legitimate ietgif a majority of employees have

freely selected union representation. Sewetz Furniture 333 N.L.R.B. at 731 (Member

Hurtgen, concurring)® Unless and until the NLRB conducts an electibe,NLRB does
not know if the employer-selected union has theoented support of a majority of

employees. Accordingly, the governmental intemreSstable collective bargaining” does

not exist in the absence of a true majority repregere. Sed.adies Garment Workers
366 U.S. at 737 (“There could be no clearer abrelgnof 8 7 of the Act”). Parties to a
collective bargaining relationship not based onagnced majority support are not
entitled to “a reasonable time to bargain and &cate the contracts resulting from such

bargaining.” Keller Plastics Eastern, Int57 N.L.R.B. at 587. To the contrary, “[t]he

18 [T] interest of fostering the collective bargainipgpcess [is based] * * * upon the

preamble to the Act which states that the policthefUnited States is to
“encourage the practice and procedure of collediasgaining.” However, the
Act itself, in its substantive provisions, gives@ayees the fundamental right to
choose whether to engage in collective bargainmgpba The preamble and the
substantive provisions of the Act are not incomsistRead together, they
pronounce a policy under which our nation protectd encourages the practice
and procedure of collective bargainiftg those employees who have freely
chosen to engage in it.
Levitz Furniture 333 N.L.R.B. at 731 (Member Hurtgen, concurrif@nphasis added); see
alsoSeattle Mariners335 N.L.R.B. at 565 (“the Act is premised on tomcept of majority
rule.”); MGM Grand 329 N.L.R.B. at 575 (Member Brame, dissentin@ut‘the Board must
never forget that unions exist at the pleasuré@®imployees they represent. Unions represent
employees; employees do not exist to ensure thvalior success of unions.”)
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law has long been settled that a grant of exclusgegnition to a minority union
constitutes unlawful support in violation of[8 §(@)], because the union so favored is

given ‘a marked advantage over any other in seguhia adherence of employees

Ladies Garment Workers366 U.S. at 738 (citations omitted).

It is unconscionable for the NLRB to tolerate tloégmtial of employees being
represented by a union that may have never enjineduncoerced support. The Board
cannot turn a “blind-eye” to the problem and trustfaith determinations by self-
interested employers as to which union (if anygingployees support. It is the Board’s
statutory duty to protect employee rights. Yeg Board’s current voluntary recognition
bar shields employer-selected unions from NLRBt&agrocedures without concern for
whether the relationship so shielded has the sugb@mployees. The voluntary
recognition bar must be abolished.

2. In the Alternative, Employees Should be Allowetb File for

Decertification If Done Within 45-Days of the DateThat the
“Voluntary Recognition” Is Publicly Announced

If the Board refuses to completely shed the volyntacognition bar, it is urged
that employees at least be provided a narrow wingerod to request an election after
their employer publicly declares that they are @spnted by a union. Such a slight
change in the Board'’s “recognition bar” policy willore accurately and adequately
balance the Act’s paramount interest in employee @hoice with the ostensibly
competing, but much less paramount interest ofustidal stability.” The creation of a
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window period of 45-days after an employer voluilfaecognizes a union is consistent
with the current framework of the voluntary recdgm bar.

The interest in employee free choice still strorglipports allowing employees to
exercise their 88 9 and 7 rights to request artielgcand freely choose or reject union
representation. Also, where as here, a petitiom fdecertification is filed within 45-days
after an employer announces voluntary recognitica union, the NLRB will be
promoting the interest of industrial stability whiesonducts an election.

The ultimate factor ensuring a stable collectiveghaing relationship is for the
union to actually have the support of a majoriteofployees, and for all parties to know
that. A decertification petition filed by employewithin 45-days of voluntary
recognition indicates that the legitimacy of thepboger-recognized union’s status is
guestioned by employees. Only a promptly condubtiedB election can put to rest
these valid questions regarding the union’s legitiyn

Most importantly, a “45-day window period rule” pased by the Petitioner as an
alternative ground to reverse the Regional Diredtas not in any way interfere with
collective bargaining negotiations between theiggartlt has been held that the voluntary

recognition bar persists for a “reasonable tim€ller Plastics Eastern, Incd57

N.L.R.B. 583, 587 (1966). A reasonable time “dnesdepend on either the passage of
time or on the number of meetings between thegmriut instead on what transpired and

what was accomplished during [bargaining] meeting®e Lumber & Building Material

Corp, 322 N.L.R.B. 175, 179 (1996), remandé&d7 F.3d 1454 (D.C. Cir. 1997). In
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determining whether there has been bargaining feasonable time, “[tjhe Board
considers the degree of progress made in negotsgatehether or not the parties are at
impasse, and whether the parties are negotiatmgnfanitial contract.”_1d.

Permitting employees a mere 45-day period to retcpue NLRB election and
determine if there is truly majority support foriom representation would not in any way
interfere with negotiations. Indeed, such negioiiet have not yet begun in this case (see
Declaration of Clarice K. Atherholt), and this wikely be true in most cases. Thus, itis
impossible for the union and the employer to artpa¢ a prompt election would harm
industrial stability, since no negotiations haverewccurred.

Quite simply, conducting elections upon emplogegtion within 45-days of
voluntary recognition is by far a better policypmtect employee representational rights
than depending solely upon the unfair labor praghimcedures. Such an election will,
when held in a timely manner, conclusively deteenfra union truly has the support of
employees. Unfair labor practice proceedings, tWicen drag out for years, cannot do
the same.

F. Abolishing or Modifying the Voluntary Recognition Bar is Necessary to

Effectuate the Congressional Command that th&ILRB Protect Employee

Rights.

The relevance of the NLRB and 8 9 of the Act i®dily at issue in this case. As
Is well known, virtually every union in Americam®w attempting to evade Board
representational procedures—and their attendapbrédory conditions” for protecting
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employee free choice—by enticing or pressuring eygk to sign so-called “neutrality
agreements” (or “voluntary recognition agreements"The Dana / UAW “Partnership
Agreement” is of this ilk. These private, secrgtements require that an employer
voluntarily recognize the union without an electiddere, they actually require Dana to
affirmatively assist union organizing efforts bygosing “gag” orders on supervisors,
granting union organizers access to company fes)iproviding personal information
about employees to the union, and making captideeage presentations to employees
on behalf of the favored union.

The question for the Board is whether it will acpge to unions and employers
replacing NLRB-conducted secret-ballot electionthhwihatever private mechanisms
those two self-interested parties happen to agnedJpholding the voluntary recognition
bar as it currently exists is a huge step towandssadering the Board’s role in the
representational process. Since both unions apibgars contractually waive their right
to request a Board-supervised election under “walyrrecognition agreements,” see

Central Parking335 N.L.R.B. No. 34 (2001) and Verizon InformatiSystems335

N.L.R.B. No. 44 (2001), employees are the onlyiparteft that couldile an election

19 Seee.g.Roger C. Hartley, Non-Legislative Labor Law Refoamd Pre-Recognition
Labor Neutrality Agreements: The Newest Civil RgMovement22 Berkeley J. Emp. & Lab.
L. 369 (2001); Brent Garren, The High Road to Sec# Rights: The Law of Voluntary
Recognition Agreemenfl9 Lab. Law. 263 (2003).
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petition. But, the voluntary recognition bar slatine door on employees seeking access
to the Board’s election machinery.

The Board cannot (and should not) abdicate itsitstat duties to self-interested
employers and unions. Congress empow#redNLRB to administer the NLRA and
decide representational matters. 38eJ.S.C. 88 153-54, 159-161. The Board is
thereby charged with the responsibility of protegtemployee rights under § 7 of the

Act, seee.g, Lechmere, Inc. v. NLRB502 U.S. 527, 532 (1992), and 8§ 9 of the Act.

SeeGeneral Shoe Corpr/7 N.L.R.B. at 127 (1948) (It is the Board'’s tgtio establish

[laboratory] conditions; it is also our duty to dehine whether they have been

fulfilled”). Since the secret ballot election ihé& most satisfactory — indeed the preferred
— method of ascertaining whether a union has ntgjsupport,” the NLRB must not sit
passively on the sidelines and allow its repregiemial processes to become both abused

and irrelevant. Se@issel Packing Cp395 U.S. at 601-602 (1969); MGM GrargP9

N.L.R.B. at 469-475 (1999) (Member Brame, dissa)tin
In short, if the Board does not abolish or modifg toluntary recognition bar as
advocated by the Petitioner, it will surely slidéoi irrelevance and obsolescence. See

Charles I. Cohen, Neutrality Agreements: Will theRB Sanction Its Own

ObsolescenceThe Labor Lawyer (Fall, 2000).
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V. CONCLUSION: The Regional Director’s dismissal of the petitiaises a
substantial question of law or policy. Under R &62.71, the Board should grant this

Request for Review, overturn the Regional Direstalismissal, and order the holding of

an immediate election.

Respectfully submitted,

Glenn Taubman

c/o National Right to Work Legal
Defense Foundation

8001 Braddock Road, Suite 600

Springfield, VA. 22160

(703) 321-8510

Attorney for Petitioner Clarice K. Atherholt
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Allison Miller

Dana Corp. Coupled Products
500 Raybestos Drive

Upper Sandusky, OH 43351

Wendy Fields-Jacobs
Organizing Department
International Union, UAW
8000 E. Jefferson Street
Detroit, Ml 48214

Gary M. Golden, Esq.

Dana Corp. Law Department
1796 Indian Woods Circle
Maumee, OH 43537

Mr. Frederick J. Calatrello, Director
National Labor Relations Board, Region 8
Anthony J. Celebreeze Federal Building
1240 East 9th Street, Room 1695
Cleveland, Ohio 44199-2086

this day of February, 2004

Glenn M. Taubman
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